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1. Introduction 
The status, accomplishments and future of the Southern Ocean Sanctuary for Whales 
(SOSW), established by the International Whaling Commission (IWC) in 1994, are to 
be reviewed by the Commission at its Annual Meeting in Sorrento, Italy, in July 
2004. The arguments on which the 1994 decision was based were given in the 
proposal submitted by the Government of France, further observations provided by 
other co-sponsoring Member States, and in the Plenary debate preceding the decisive 
vote (See Rep. Int.Whal. Commn 45, 1995) 
 
Before the vote a paper (IWC Doc.46/53, "For a widely acceptable Southern Ocean 
Sanctuary") was submitted jointly by the Governments of Mexico, France and Chile, 
supported by Antigua, Argentina, Australia, Austria, Brazil, Finland, Germany 
Ireland, Monaco, Netherlands, New Zealand, Russian Federation, South Africa, 
Spain, Sweden, UK, USA This proposed an adjustment to the northern boundary of 
the sanctuary as originally defined by France (which coincided roughly with the 
location of the Southern Sub-Tropical Convergence, the SS-TC, at 40ºS.); it 
represented a compromise with an alternative originally favoured by USA: the 
boundary of the Commission for the Conservation of Antarctic Marine Living 
Resources (CCAMLR) which approximates in most longitudes to the location of the 
Antarctic Convergence. The reasoning for the adjustment is given in the above-cited 
paper; it relates primarily to protection of the fin and sei whale feeding grounds in 
Atlantic and west Pacific waters between 40 and 60ºS., but takes into account the 
apparent relative paucity of these species feeding in those latitudes in the eastern 
Pacific sector as detailed in IWC Doc.SC/46/SH 1 (See Appendix I).  The Scientific 
Committee noted, in the Report of its 1994 meeting, "the rarity also of minke whale 
records from the Pacific coast of South America". 
 
In brief, the rationale for the SOWS was that there was a need for long-term 
protection of all the whale species for which the IWC has acknowledged conservation 
responsibility. Apart from providing the opportunity for eventual restoration of the 
depleted whale populations and of the Southern Ocean ecosystem as a whole, the 
creation of the sanctuary would, it was hoped, encourage long-term scientific research 
on these precious and unique resources. The extent to which these aims began to be 
achieved in the following decade has been recorded in detail elsewhere. Here I 
concentrate on more general developments and changes in perspective during that 
period, which may be taken into consideration in the 2004 review. 
 
However, before doing so, a comment on the variety of reasons for the revised 
proposal being adopted in 1994 is perhaps in order. In making this comment I have 
drawn on the various statements of support made by delegations in the Mexico 
meeting but also in the meeting in Kyoto in 1993 and at the inter-sessional special 
meeting held on Norfolk Island. 
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Although most supporters of the 1994 decision subscribed to the rationale 
summarised above, and which was contained both in the original French proposal 
document and, concisely, in the statement by the French Commissioner to the Kyoto 
meeting (IWC/Doc/45/30, 1993), there were undoubtedly additional considerations 
for some delegations. Some of them had adopted policies opposed in all 
circumstances to continued commercial whaling, and certainly did not wish its 
resumption to be authorised by amendment of the general commercial moratorium in 
force since 1986. Others, with less absolute objections to all commercial whaling, 
were not convinced that the proposed RMP would certainly safeguard the restoration 
of the deeply depleted whale stocks of the southern hemisphere.  In fact such concern 
had already been voiced by the French Commissioner in his 1993 statement: 
 
“The Commission is on the brink of adopting and, perhaps, implementing a new 
revised procedure for calculating annual catch limits for commercial exploitation of 
baleen whales. 
But human institutions as well as scientific institutions being what they are, and 
scientists being what they are, legitimate doubts must remain in putting total faith in 
the proposed arrangement under the RMS. Such doubts may exist about the adequacy, 
in all conceivable circumstances, of the catch limit calculation procedure itself, and, 
equally, about the stability and efficiency of administrative arrangements for 
implementation and enforcement. 
We simply cannot afford to be wrong again and the proposed Sanctuary, 
complimented by the Indian Ocean Sanctuary, would then be our main insurance 
against disaster, perhaps our only insurance.” 
 
Ten years later the Commission is still ‘on the brink’ of adopting an RMS, and there 
may also be reason to suppose that the RMP within it is not quite so securely “safe” 
as was thought when it was adopted by the Scientific Committee and “accepted” by 
the Commission. And in that interval several more countries have come to the firm 
conclusion that commercial whaling is not a necessary nor ethically acceptable 
industry in the 21st Century, and especially not when conducted on the High Seas (as, 
of course, it is in the Southern Ocean) with Highly Migratory Species – in the legal 
sense – as the targets. 
 
It may be useful here to quote some other pertinent comments in the French 
Commissioner’s 1993 statement: 
 
”May I take this opportunity to clarify certain misunderstandings. First, of course, my 
Government’s proposal is not made for “scientific purposes” It is a management 
proposal with scientific aspects, that is entirely different. 
Another possible misunderstanding of our proposal concerns its ultimate target Let 
me quote from our paper annexed to the Chairman’s Report of the 1992 meeting, that 
‘as a matter of policy the Southern Ocean should be restored, as far as whales are 
concerned, close to its state before the most destructive whaling began in the 1930s’” 
 
A further quotation from the 1993 statement is given in Appendix III. 
 
 
Finally, it should be mentioned that for some Governments the whale sanctuary was, -
and presumably still is - considered to be part and parcel of a strategy of protecting 
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the precious and unique Antarctic region as a whole.  
 
A short history of the "sanctuary" concept in relation to whales and whaling is 
provided in Appendix II. 
 
2. The ocean environment. 
It is now well understood (known since the mid-1980s) that the circulation of water 
within and through the Southern Ocean is a key feature of the global ocean circulation 
that largely determines, among other things, the climates of the regions in which 
humans live. In recent years, however, the Southern Ocean has begun to interest 
oceanographers – and politicians – in quite a different way. 
 
The Southern Ocean is the largest region of high-nutrient- low chlorophyll production 
in the world ocean. Macronutrients (phosphate, nitrate),  are largely unused, and 
upwelled carbon dioxide entering the atmosphere sustains the relatively high inter-
glacial carbon dioxide partial pressure of the present day atmosphere. Just over a 
decade ago it was hypothesised that this low rate of primary biological production 
could be attributed to particularly low availability of iron, and this has been 
confirmed both by experiment and my theoretical modelling. This discovery of 
relative iron deficiency in some ocean regions, especially the Southern Ocean was 
subsequently discussed in terms of adding the element in order to increase primary 
biological productivity and hence, perhaps, fisheries production. More recently, 
however, serious attention has been given to the possibility of using such a procedure 
to enhance the activity of the areas of ocean concerned in order to sequester 
atmospheric carbon dioxide in the deep ocean, as part of the efforts to halt the 
runaway “greenhouse effect”. 
 
Several experiments have been carried out in the Southern Ocean, and the results of a 
pair of such experiments – SOFeX-North and SOFeX-South conducted in 2002 have 
recently been reported. One of the pair was in the zone north of the Antarctic Polar 
Front, where the waters are especially low in Silicate,; the other south of the APF 
where Silicate is abundant. (Silicate is essential for the growth of diatoms). Both 
experiments were carried out in the zone about 170 ºW, each in 15x15km squares., 
and the results reported in detail in recent issues of a leading journal of scientific 
record: Science (May, 2004) These, as well as two previous experiments, were 
conducted in the zone between 65 and 50 ºS, the earlier ones due south of Australia 
and of the African Continent, the recent ones in southwest Pacific sector. [Full details 
can be found in K. H. Coale et al “Southern Ocean Iron Enrichment Experiment: 
Carbon Cycling in High- and Low-Si Waters” Science 304: 408-14, 2004; K. O. 
Buesseler et al “The Effects of Iron Fertilization on Carbon Sequestration in the 
Southern Ocean”, ibid pp414-7; K. Caldeirs and P. B. Duffy “The Role of the 
Southern Ocean in Uptake and Storage of Anthropogenic Carbon Dioxide”, ibid 
pp620-2.] 
 
 
 
 
The SOFeX experiments were evidently very successful. This means that it is rather 
likely that more, and bigger ‘pilot’ experiments will be conducted in the region in the 
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coming years, surely before the next scheduled review of the Southern Ocean Whale 
Sanctuary, in 2014. Such pilot experiments, and possibly industrial-scale “iron 
seeding” operations, changing the basic productivity of the region, are likely 
significantly to affect the baleen whales, especially, in unpredictable ways, though not 
necessarily detrimentally. This possibility gives an additional, new reason for 
continuing intensive monitoring of these resources, as they – hopefully - recover from 
whaling, through the next decade, and beyond.         
 
3. The numbers of large baleen whales. 
In 1994 the Scientific Committee provided a table of the numbers of blue (excluding 
pygmy blue), fin, sei and humpback whales in Antarctic waters estimated from 
sightings surveys conducted annually under IWC auspices (International decade of 
Cetacean research, IDCR) from 1978/79 to 1990/91. These were, roughly: 
Blue:  between 200 and 1000  (95% confidence intervals are quoted); 
Fin:    between 500 and 5000; 
Sei:    between 100 and 2500; 
Humpback  between 3000 and 10,000. 
 
These are a tiny fraction of the estimated numbers existing before the beginning of 
"modern whaling" (i.e. using powered catcher boats and explosive grenades on 
cannon-propelled harpoons). 
It was noted at the time that there was as yet no evidence of any recovery of the blue 
whale from near extinction, despite it having been "protected" for several decades, 
and it was even suggested that this might be because of competition from the still-
numerous krill-feeding minke whale. (There was little support for this hypothesis at 
the time, and no evidence in support of it has since been forthcoming.) 
 
In the decade 1994-2003 evidence from some sightings surveys indicates that the 
humpback and southern right whales are increasing, at least in certain longitudes, 
although they are still very few in comparison with the estimated original numbers. 
However, it was revealed in the late 1990s that fleets of the USSR had under-reported 
their whale catches on an unprecedented scale through the period 1947-72. For 
example while there was a reported historical total catch by all nations of 163,000 
humpbacks, the Soviet fleets had taken an additional 4,600 illegally from the 
surviving populations.  Similar pairs of numbers were: for the blue whale 356,000 and 
9000; for the sei whale 180,000 and 24,000; for the Bryde's whale 6000 and 1500. 
These differences make considerable changes to estimates of the "conservation status" 
(i.e. degree of depletion) of, particularly, the blue and humpback whales; all four 
species were considerably more depleted than had been thought. As to the failure to 
observe any recovery of blue whales, the survey results have such a high degree of 
uncertainty (Coefficient of Variation, CV) that detection of the slow increases of 
which baleen whales are biologically capable are unlikely to be detected in just a few 
years. Further, in view of the huge illegal Soviet catches in the years during which 
they were supposedly protected it is rather unlikely that they would have increased; in 
fact they were probably further depleted below the already few left alive in the post-
World War II years. 
 
The status of the Southern Right whale is very uncertain. The total historically 
reported catches are just under 1000, but the Soviet fleets caught 3300 illegally. The 
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species, though still rare, does appear to be increasing now; a 1997 estimate is about 
7000, based on sightings in some locations. 
See, for these summaries and discussion Baker, C. S. and Clapham, P. J. "Modelling 
the past and future of whales and whaling", Trends in Evolution and Ecology, in press 
July, 2004.) 
 
3. The numbers of minke whales 
The Government of Japan, which had voted against the sanctuary decision at the 1994 
meeting, subsequently lodged an objection to that decision, but only with respect to 
the protection it gave to the minke whale. (This seems to undermine the contention by 
that Government in recent years that the 1994 decision was, as a whole, illegal)  At 
the time of the SOWS decision the Scientific Committee (SC) was in agreement that 
there were between about 500,000 and 1,100,000 minke whales feeding in Antarctic 
waters in summer. This was based on the aforementioned IDCR surveys, for the years 
1982/3 to 1989/90. A median number agreed in 1992 was 760,000. Furthermore, 
since the catching of minke whales had only begun in the early 1970s - after all other 
baleen species had been reduced to almost negligible numbers - it was generally 
assumed they had not yet been significantly depleted (Although the minke catch to 
date has, nevertheless, reached a total of 120,000.) 
 
At its 2000 meeting the SC agreed that "while the (above numbers) represented the 
best estimates for the years (then) surveyed, they were no longer appropriate as 
estimates of current abundance. An initial analysis of available recent data had 
suggested that current estimates might be appreciably lower than the previous 
estimates.". After a further year of intensive analyses the SC agreed, at its 2001 
meeting that "there is still evidence of some decline in the abundance estimates, 
although it is not clear how this reflects any actual change in minke abundance itself".  
 
In 2001 the third circumpolar set of sightings cruises was incomplete; provisional 
figures suggested a likely total of less than half the previous number The set would be 
completed in 2002/03 so that a full review could be carried out by the SC only in 
2004, at the earliest. Thus, meanwhile, there is no longer an agreed estimate of the 
total, but some evidence that is lower than was thought in 1994. Whether this would 
mean that the minke whales have been declining, or that the sightings estimates have 
much greater uncertainty associated with them than had been thought, remains to be 
seen. But in either case it is clear that opposition to the sanctuary on the grounds that 
it unnecessarily protects an abundant species, and that it might even be impeding the 
recoveries of others, has no validity. 
 
4. The numbers of whales in pre-exploited population 
An important indicator of the conservation status of whales, as of other hunted wild 
animals, is the ratio of the current number to the original, pre-hunting number 
(Sometimes referred to as the level of depletion). In the past, both numbers have been 
commonly estimated from data coming from whaling operations (catches, plus catch-
per-unit-effort), together- sometimes - with information from tagging programmes.  
 
 
Practically all such estimates of current population size have now been discarded by 
scientists as unreliable, while more confidence is attributed to direct estimates from 
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planned and rigorously conducted visual or acoustic surveys. However, the pre-
exploitation number has always been deduced from the figures for current number, 
back-extrapolated through to the pre-exploitation period, taking into account the 
“removals” (mainly catches) through that period and correcting for levels of 
reproduction and natural mortality. This method uses, for baleen whales, a population 
dynamics model developed by the IWC/SC called BALEEN II, and a procedure for 
the analysis called HITTER-FITTER. 
 
In 2003 J. Roman and S. R. Palumbi published a new, and completely independent 
method, based on genetic markers (biparentally inherited nuclear DNS, and 
maternally inherited microchondrial DNA). They applied this method to data for 
several species in one ocean region - in particular humpback, minke and fin ("Whales 
before whaling in the North Atlantic", Science 301:508-10). Generally, pre-
exploitation estimates by the genetic method were higher than those from back-
extrapolations and, in the case of the humpback, more than ten times higher. The 
reason - or reasons - for such discrepancies are still being sought. One might be that 
early unrecorded catches were much larger than previously thought, although it is 
difficult to believe that catches in the period before the beginning of modern whaling 
late in the nineteenth century (when, for the first time, the fast swimming baleen 
whales - rorquals - were easily catchable) could possibly have been large enough to 
account for wide discrepancies. It is probably too early to make judgement regarding 
the two methods of assessment, and applications of the genetic method to whales in 
the Southern Ocean have not yet been published, but clearly there is a big problem 
here, that throws previous conclusions about conservation status into disarray, and, 
for the time being points to depletions to below the levels previously believed. 
 
5. A serious problem with back-extrapolations 
The only whale species/population for which there exists a sufficiently long time-
series of survey data for testing population models is the gray whale of the Northeast 
Pacific. Application of the now "traditional" method gives anomalous results: it seems 
that the current population is two or three times the size of the mid-nineteenth century 
number, despite continued annual catching of large numbers in the Russian Arctic by 
indigenous people, and notwithstanding the loss of much of the original breeding 
habitat in lagoons in Southern California and western Mexico (Baja California). This 
discrepancy can only be eliminated if it is assumed that there were far more killed by 
indigenous peoples along the North American coast than is plausible. 
 
It might be thought that perhaps the gray whale is a species with completely different 
dynamics than, say the baleen whales of the southern hemisphere; it is, for instance, a 
bottom feeder on benthos rather than a consumer of zooplankton. But there is at 
present no way to test this because there is no other comparably long series of survey 
data for other species (The data for the gray whale are virtually a census). But the 
more plausible hypothesis, a priori, is that there is something amiss with the back-
extrapolation method. 
 
 
 
Lars Witting, a Danish biologist working in Greenland, has developed, during the past 
decade, a new system of population dynamics. He has concluded, on grounds of 
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population genetic theory, that the common assumption that the intrinsic rate of 
natural increase of any population when it is at a very low level is fundamentally 
exponential (geometric) in form is incorrect; it must have evolved, Witting argues, in 
such a way as to have become hyper-geometric. Population models incorporating this 
form have dramatically different properties from the "classical" one, which date back 
to the early nineteenth century (See Holt, S. J., 2004, for details: “On the notion of 
Sustainable Use” Contribution to IFAW Forum on . In particular they reveal that the 
"default" population trajectory through time would not be a variable about a constant 
average, but rather variable about an oscillating trend. ("A General Theory of 
Evolution: By Means of Selection by Density Dependent Competitive Interactions", 
Peregrine, Arhus, Denmark, 332pp, 1997; and "Population Cycles Caused by 
Selection by Density Dependent Competitive Interactions", Bull. Math. Biol., 
62:1109-36, 2000). 
 
Witting was persuaded to see if his model made sense of the gray whale survey series, 
and it did, but it turned out to be a very uncomfortable sort of sense!  He found that 
the present population is at or near the peak of a "wave" of abundance (while the 
immediately pre-modern whaling number was near a valley) and predicted that this 
population would continue to decline naturally, for decades to come, even if all 
hunting ceased immediately. Continued hunting would of course drive the species 
down faster and farther, and even possibly to extinction.("Reconstructing the 
population dynamics of the eastern Pacific gray whales over the past 150 to 400 
years", J. Cetacean Res. Manag. 5:45-54, 2003) 
 
If this is true - and it is the only case we have, or can ever have unless the recovery of 
humpbacks, right whales, blues and perhaps others can be tracked by repeated surveys 
for several decades - then consideration of the prolongation of the SOWS has to take 
into account the possibility - even the likelihood - that the same phenomenon exists 
among the southern hemisphere whales and that present ideas about their 
conservation status and likely recovery might be dangerously wrong.   
 
 6. More oscillations 
A French oceanographer, Bruno Voituriez, has recently written an authoritative, 
comprehensive - and remarkably comprehensible, considering the complexity of his 
subject - review of recent researches in his subject ("The Changing Ocean: Its effects 
on climate and living resources", 170pp, UNESCO, Paris, 2003). The "foundation 
stone" of this review is the discovery of the global pattern of the world ocean 
circulation, published in 1985, popularly called "the conveyor belt" (Broecker et al, 
Nature 315:21-6) in which heat exchanges and water movements in the Southern 
Ocean play a key role. This conveyor is driven by ocean-atmosphere interactions 
(including inputs from melting ice in both polar regions) determining variations in 
salinity and density of the water, and the Coriolis force arising from the planet's spin. 
This synthesis connected, and made sense of, what had been referred to as El Niño, 
and the Southern Oscillation, and other synchronised but out of phase oscillations of 
ocean properties. (the single descriptor used is the Southern Ocean Index - SOI - the 
difference in atmospheric pressure between the zone of high pressure near Tahiti and 
the zone of low pressure near Darwin). These are also associated with "undulations" 
of the thermocline (the nearly horizontal layer of sharp temperature change in the 
ocean) and divergences and convergences, which are such prominent features of the 
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Southern Ocean, marking, respectively, its northern boundary and the northern 
boundary of Antarctic waters, strictly speaking. While the duration of one cycle of the 
"conveyor" is about 1500 years, the wave-lengths of other "pseudo-harmonics" is of 
the order of several decades. 
 
There have been several studies published over the past ten years reconstructing the 
history of fisheries and fish stocks, combining historical catch and related data, 
studies of fish hard parts in sediments and middens, indirect indications from States’ 
archives, and the like, projecting back in some instances for centuries. It seems there 
have been oscillations of several species of fishes, particularly sardines, herring, 
anchovies and Pacific salmons, with wave-lengths measured in decades, and with 
several species of the same fish type in both Atlantic and Pacific oceans, showing 
similar but out of phase oscillations. 
 
If, as it seems it could be, this is a general phenomenon it could have two implications 
for the status of whale populations. One is that whale populations might be oscillating 
in direct response to the ocean features. The other is that they might be responding to 
oscillations in their prey populations, among them some small fish species. 
 
7. No simple "Balance of Nature" 
The myth of the existence of such a "balance" was demolished early in the twentieth 
century especially by the British ecologist, Charles Elton. But the idea persists that 
Nature likes balance, just as she abhors a vacuum. Even now many lay persons, and a 
few and diminishing number of scientists, speak about restoring the balance of nature, 
usually - as far as fishing and whaling are concerned - by further depleting the still 
relatively abundant species which, being less marketable, have not yet been depleted. 
 
All whale population assessments made to date have within them the assumption that 
there was once an equilibrium, a steady state (though there could have been 
fluctuations about that equilibrium); that managed whaling could create another 
steady state at which a sustainable yield would be obtained, and that if left alone a 
depleted whale population would return eventually to its old steady state unless the 
environmental carrying capacity has changed in the meantime. That is, the system we 
are trying to manage is inherently stable and reversible. Now we are faced with the 
possibility of intrinsic, internally generated oscillations of long wave-length, à la 
Witting, and possibly extrinsic, environmentally generated oscillations, also of long 
wave-length, à la Voituriez. 
 
It also looks as if we shall not be able to detect and analyse such changes without 
closely observing the recoveries of depleted whale populations for several decades, at 
least.  It will be a long time before we can say whether or not the whales of the 
southern hemisphere will recover to near their former abundances, how long that 
might take, in what way a possible competition for food among them, and with other 
wild predators on the same food resources, will alter the eventual relative "balance" 
among them. What is clear is that the questions such as should we eat whales, watch 
them profitably and/or scientifically or just leave them alone, can best be answered 
not by us but by succeeding human generations. 
 
8. Managing whaling 
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I think there is little doubt that some of the Governments that voted in favour of 
establishing the SOWS had some concerns about what might be an impending 
application of the recently agreed Revised Management Procedure (RMP) to re-
opened minke whaling in the Antarctic zone of the Southern ocean. Those concerns 
were of three kinds. First, the RMP has been carefully designed and tested to follow a 
truly precautionary approach, and it seems to be safe and robust. “But we have heard 
that before" came from those who had heard it in 1974 when the supposedly safe New 
Management Procedure (NMP) was adopted. The Catch Limit Algorithm (CLA) of 
the RMP in particular was difficult to understand; the SC reports on this were hardly 
"transparent". 
 
Second, there was concern that eventually the RMP might be applied without the 
safeguards represented by other elements of the proposed Revised Management 
System (RMS), such as a revived, much more rigorous and updated International 
Observer Scheme (IOS), and various measures to ensure compliance with regulations. 
Later revelations of Soviet falsification of catch statistics (which were hazily 
observed by both British and Norwegian whalers decades earlier, but not publicly 
reported), some of which occurred while international (IWC) observers of Japanese 
nationality were present on the Soviet vessels tend to justify worries about adequate 
compliance measures. There were also worries that the RMP might eventually be 
downgraded by "retuning" it for higher immediate catches at greater risk of 
inadvertent depletion - as done by the Government of Norway in unilaterally applying 
the RMP to North Atlantic minke whaling under objection to the moratorium, with a 
tuning different from that agreed by the Commission. 
As is well-known there has been little progress over the decade in reaching agreement 
on the other elements of an RMS - except perhaps for a somewhat weakened IOS - 
and none at all on compliance measures, and what has since 1994 come to be 
regarded by most states as a crucial new element - maintenance of a DNA database - 
is highly controversial.   
 
Thirdly, a few still had genuine doubts about the quality of the RMP. A few others 
strongly believed that commercial whaling methods were inhuman; they wanted the 
moratorium to become an end, not merely an indefinite pause. There were few then, 
more now, notwithstanding an ideological trend in the political world towards 
mandated "sustainable use" of wild living resources. 
 
And some were suspicious of a novel and complex mathematical process that they 
could not understand. The Catch Limit Algorithm (CLA) in the RMP was designed to 
be precautionary (with proper tuning) and as far as possible independent of particular 
mathematical models of whale populations, lack of which had been a serious 
weakness of the NMP. However, the development/testing of the CLA called for the 
generation of artificial "data" for catches and population numbers and this could only 
be done using specific population models. The base model used for this purpose was 
the one that had earlier been adopted for the NMP. Tests were performed with a wide 
range of parameter values for the model (mainly for the intrinsic growth rate, and the 
population level for theoretical Maximum Sustainable yield (MSY). Some other 
modifications were tested, as well as the consequences of various types of external 
environmental change over periods of 50 years: continuous slow declines or increases 
in biological productivity, and two-fold sudden changes, up or down. 
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However, it seems in retrospect that insufficient attention may have been given to 
postulating fundamentally different, but nevertheless plausible population models for 
generating the test "data". In particular, as can now be seen, with hindsight, no data 
series were generated from models in which the population would undergo inherent 
long cycles, or with long period externally generated oscillations, and with possible 
amplitudes of 3- or 4-fold. In the light of fundamental scientific developments since 
1994, outlined above, it may be thought that further, more rigorous testing of the 
CLA, using quite different mathematical models for data generation, would now be in 
order. Meanwhile it would not be unreasonable for those who expressed caution about 
the RMP in 1994 to be cautious now.   
 
 9. The whales are eating (our) fish! 
Fishers have nearly always, and in all cultures, been annoyed when they see other 
animals eating fishes of commercial or subsistence interest, particularly marine 
mammals which, like the birds, are highly visible. However, in the past decade this 
natural concern has been developed into a major "crusade" against whales emerging 
from some quarters and catching public attention. It is now used to justify an 
expansion of "scientific whaling", to press for lifting or otherwise modifying the 
moratorium on all commercial whaling that came into effect in 1986 and in other 
respects to "demonise" the cetaceans and, by reflection, those humans who think of 
them in other terms than as profitable "meat and fat balls". This argument has also 
been used in relation to proposals for establishing other whale sanctuaries in which, it 
is alleged, the whales will increase and overwhelm the local fisheries. 
This view is now repeatedly being presented as if based on "good" science, which it is 
not. However, that debate is for another place. Here we focus on the Southern Ocean, 
and the situation is clearer there. Whereas many of the baleen whales in the North 
Atlantic and North Pacific do consume significant quantities of the kinds of fishes 
humans prefer (though human preferences are market-fickle), those in the southern 
hemisphere on the whole do not. Fins and humpbacks, for example, in the North 
Atlantic eat a mixture of fish and plankton, those in the Southern Ocean subsist 
almost wholly on euphausids ("krill"). Krill is now of very limited significance as a 
commercial catch, but it is so abundant, and is the mainstay of so many other animal 
species than baleen whales, it is inconceivable that the slow recovery of the depleted 
great whales will be a factor in limiting future growth of a krill fishery. The sei 
whales of the North Atlantic and North Pacific eat fishes of species also taken by 
humans, as well as other, non-commercial species and zooplankters, while in the 
Southern Ocean they consume mainly copepods, s well as some fishes of no 
commercial interest 
 
Whatever, therefore, comes out of the sharp debate about the impact of recovering 
whale populations on fisheries - generated largely by the need to find "scapegoats" for 
disastrous global failures of fisheries management - which is largely related to the 
situation in the northern hemisphere, it is practically irrelevant to decisions regarding 
the Southern Ocean sanctuary and, indeed to the southern hemisphere as a whole.  
  
 
   
10. Marine Protected Areas 
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The idea of creating "reserves" in which no exploitation (fishing) is permitted is an 
old one. The terminology, purposes and arrangements proposed are very diverse. In 
certain situations it is desired to establish areas in which essentially no human 
intervention is permitted, in others where such intervention is restricted to certain 
kinds, such as ecotourism in its variety of forms, or scientific research. Here we are 
concerned, however, with three types of protected area in which exploitation of the 
wildlife is not allowed. One is the situation where the chosen area is exemplary, being 
a place where a distinct population of a species is protected while other populations of 
the species are open to "sustainable use". This is perhaps a special case of a general 
and burgeoning interest in maintaining biodiversity. In the second situation a part of 
the area occupied by the target population is protected, with the presumption that 
animals will move freely between the protected and unprotected zones; this form is 
sometimes referred to as creating a reservoir. In the third case a part of the area of 
special significance to the animals - breeding locations, for example - sometimes 
referred to as critical habitat, would be closed. This last is in fact historically the first 
kind of protected area to be seriously considered in relation to both marine and 
terrestrial environments. This approach is reflected with respect to whales in, for 
example, the protection of gray whale breeding lagoons. 
 
In the ten years since the creation of the SOWS this second type of protected area has 
become of great interest in the theory of fisheries management, either as an 
alternative, or supplement, to the usual measures to restrain the intensity of fishing, 
and much theoretical modelling, and some practical experimentation, has been carried 
out. However, the SOWS is more in the mould of the first type, since it would protect 
the southern hemisphere populations while leaving the conservation of the separate 
and distinct populations of (mostly) the same species in the North Atlantic and North 
Pacific to be ensured in different ways. 
 
In the post-1994 decade other proposals for sanctuaries in the southern hemisphere 
have been put forward by groups of Member States: in the South Atlantic and in the 
Southwest Pacific. If they had been adopted the entire hemisphere would have 
become effectively a whales sanctuary. From the point of view of conservation this 
would have been consistent with the common view that in creating protected areas of 
the second kind it is desirable to close the entire range of the animals in the chosen 
population or populations. At present this is only achieved with respect to the Indian 
Ocean sanctuary (plus the sector of the Southern Ocean immediately southward of its 
southern boundary, that was cut off by the political compromise made in 1979 when 
the IOWS was created) 
 
In consideration of the fact that the waters of the southern hemisphere north of the 
SOWS boundary are to a considerable extent subject to national jurisdictions 
(especially in the South Pacific) under UNCLOS - which has come fully into force 
since 1994 (in contrast with the present sanctuary area being mostly high seas) - there 
may be other solutions to be explored for the protection of the southern hemisphere 
whales as a whole, especially as there are critical habitats within those national 
jurisdictions - for example breeding bays and coastal waters used by  humpback 
whales in Tonga. It seems clear that if the southern hemisphere whale populations are 
to be secure throughout their ranges it is necessary to coordinate the IWC's 
responsibility for the SOWS with the activities of the coastal states of the northern 
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part of the hemisphere in promulgating conservation regimes for the waters under 
their jurisdictions, which may be quite diverse.      
 
11. Species 
The working definition of a "whale" has been controversial within the IWC for 
several decades. It is not defined in the International Convention for the Regulation of 
Whaling 1946 (ICRW) under which the IWC is established. For some Member States 
it is taken to mean all marine cetaceans. For others it is limited to whale species given 
in a multilingual partial list of vernacular whale names in an Annex to the Final Act 
of the 1946 Conference. (This creates some anomalies - for example the bottlenose 
whale of the North Atlantic, long exploited by Norwegian whalers, is included, but 
the related bottlenose whale of the North Pacific, equally long exploited by Japanese 
whalers, is not included. But this is because Japan, then under US occupation, did not 
participate in the 1946 conference.) 
 
The UNCLOS, which came into force in 1995, and more specifically the UN 
declaration Agenda 21, adopted by all states in 1992, give responsibility to the IWC 
for the conservation of cetaceans and management of their exploitation. UNCLOS 
allows governments and inter-governmental organisations to take more restrictive 
measures with respect to conservation of marine mammals than for other forms of 
marine life. It further requires that fisheries targeted on smaller prey species be 
managed in such a way that the biological productivity of the dependent predatory 
species - such as whales - is not thereby diminished. UNCLOS makes special 
provision for the management of the exploitation and conservation of Highly 
Migratory Species (HMSs), which are listed in an Annex. All marine cetaceans except 
the dolphins (Delfinidae) are there defined as HMSs regardless of the degree to which 
they are migratory in the strictly biological sense. 
 
This suggests a possible resolution of the species-competence controversy at least as 
far as it concerns the identification of species that are "protected" by sanctuaries, if it 
could be accepted that they do apply to all HMSs as defined by UNCLOS, without 
prejudice to any future decision concerning the IWC's competence to adopt other 
measures for conservation and management. . It is perhaps worth noting that there is 
already an exception to the view that the IWC's regulatory competence is limited to 
the species listed in the Nomenclatural Annex to the 1946 Final act: that is the killer 
whale (Orca), a HMS that is not in that Annex but is specified in the standing 
moratorium on all pelagic whaling except for minke whales (This provision, in Para. 
10(d) of the ICRW Schedule, is distinct from the general commercial "moratorium" 
defined in Para 10(e)). In fact the killer whale is mentioned specifically because there 
had been very large unregulated catches of that species in the Antarctic, within what 
is now the SOWS, and the catch limit had been set to zero before the SOWS was 
created    
 
12 Whale watching 
In 1994 whale watching was still a small and rather localised business. It is now a 
multi-million dollar industry, under the broader umbrella of ecotourism, conducted in 
all oceans and from dozens of countries. Whale watching in Antarctic waters is still 
limited, but growing, in parallel with more ecotourism to the Antarctic continent. The 
sighting of whales is a very important element of the pleasures of travel to the 
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Antarctic and will become even more important as the recovery of populations begins 
to make the abundance of whales a unique natural spectacle again.  Return of the days 
when it used to be said that one could walk across the bay at South Georgia on the 
backs of whales may be far off but no out of the question. 
  
13. Sperm whales 
The IWC SC has always had great difficulty in estimating the numbers and 
determining the conservation status of this species. It is largely due to that uncertainty 
that the IWC, in 1980, set all sperm whale catch limits to zero "until such time as the 
Commission, on the basis of the scientific information which will be reviewed 
annually, decides otherwise in accordance with the procedures followed at the time by 
the Commission."  In fact the SC has made no such reviews annually. This is partly 
because of its preoccupation with Comprehensive Assessments of the baleen whales, 
and partly because this species is not - because of its deep and prolonged diving habit 
- a good subject for estimation by visual survey. However, independent scientists 
have during these years been developing and applying acoustic methods of detecting 
and locally counting sperm whales. Despite this uncertainty the IWC Secretariat 
continued for many years to cite an old and poorly substantiated number of 2,000,000 
as the world population of the sperm whale 
 
Hal Whitehead, working from Halifax, Nova Scotia, has sought to rectify this absence 
of reasonable estimates of the species ("Sperm Whales: Social Evolution in the 
Ocean", 431pp, Univ. Chicago Press.). His conclusion, published in 2003, a very 
extensive and careful review of all existing data, is that there were originally between 
660,000 and 1,500,000 ("best" estimate 1,100,000) worldwide, and that they were 
reduced from 1712 to 1999 by about 70% (confidence interval 40-80%).  Thus they 
are very far below the numbers under which they would have been protected under 
the NMP (There has as yet been no effort to develop an RMP for this species) - which 
is still in place in the ICRW Schedule. On a global basis they would have to double in 
number before they could even be considered again as targets for commercial 
whaling, and that would take several decades, at best. It is not possible at this time to 
give separate figures for the north and south hemisphere populations, but also it may 
be that those populations are not so completely separated as are those of the baleen 
whales; the big catches of the 19th century were concentrated in the equatorial waters, 
while only post-World war II did the "modern" pelagic whalers, especially those of 
the USSR, catch very large numbers in Antarctic and sub-Antarctic waters. 
 
As the cub-title of Whitehead's book suggests, there is in any case something special 
about this species. Whitehead and others, including Russian researchers, have 
concluded that, related to its communication ability, power of memory and social 
behaviour, the species carries a "culture". If this is so it implies that two centuries of 
whaling could have damaged this culture as much as it has damaged the population 
numerically. Long-term observation and detailed study of the recovery of the species 
in the southern hemisphere, including structural/social recovery, promises to be a 
particularly rewarding field for future scientific research.   .     
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14. Conclusions 
There have evidently been a number of important developments of a general nature in 
the past ten years that should be taken into account in reviewing the 1994 SOWS 
decision and considering the future of the sanctuary. These (not in any order of 
preference or priority or significance) may be listed as: 
• the coming into force of UNCLOS; and its ratification by almost all States; 
• the greatly increased global interest in designation of marine protected areas as an 
• element of fisheries management and stock conservation; reflected also in 

proposals for two more whale sanctuaries in the southern hemisphere, and the 
closure to whaling of several areas under national jurisdictions; 

• recognition of the possibility that whale populations may undergo wide, long-
period oscillations both during a period of recovery from depletion as well as when 
in their restored state; and consequent new doubts about the proven robustness of 
the Catch Limit Algorithm in the Revised Management procedure for baleen 
whales; 

• the indications that the southern hemisphere populations of the great baleen 
whales were more depleted than had been thought at the time; 

• renewed uncertainty now about the numbers and consequent conservation status 
of the southern minke whale; 

• the discovery/confirmation that there are more than one species of minke whale 
and of blue whale in the southern hemisphere; 

• the failure of the IWC to move decisively towards agreement on, and 
implementation, of a Revised Management Scheme including effective compliance 
provisions; 

• the failure to identify any recoveries of the major populations other than of the 
greatly depleted and still rare humpback and right whales in a few locations; 

• the labelling of whales as fish-eating "enemies" of humans with scarcely any 
scientific evidence for this; 

• the enormous increase in "non-consumptive use" of whales through commercial 
whale watching, as a component of ecotourism, including in the Southern Ocean; 

• further clarification of the depleted status of sperm whales worldwide, and the 
opportunities offered for wide-ranging scientific research on a very "special" 
species. 

 
The SOWS is scheduled to be reviewed again in 2014. It would be encouraging if the 
opportunity were now taken to plan, fund and institute a decade of research related to 
the recoveries, status and condition of all the whales in the southern hemisphere. That 
is perhaps a major task to be launched by the new Conservation Committee of the 
IWC. Such study should include analysis of environmental changes in the Southern 
Ocean, both the expected natural ones and human-induced ones, including the 
accumulation of persistent organic pollutants (POPS) and other contaminants. In fact 
the whales of the southern hemisphere, as accumulators of such contaminants, present 
an unrivalled opportunity to monitor change. 
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Appendix I 
 

The existing northern boundary of the Southern Ocean Whale Sanctuary. 
In the run-up to the 1994 IWC meetings I became concerned that neither the original 
proposal by France for a circum-polar boundary at 40ºS nor one alternative - a 
boundary coinciding with the CCAMLR northern boundary - were satisfactory. 
Accordingly I looked at what data were available from whaling records and submitted 
my conclusions to the Scientific Committee as IWC/SC/46/SH 1, “Further 
consideration of scientific aspects of the northern boundary of the proposed 
circumpolar whale sanctuary in the Southern Ocean”, 11pp. (The references from 
which the data were drawn are given in IWC/46/SH 1).  I withdrew this paper at the 
request of the Chairman of the Committee who assured me that it dealt with issues not 
on the Committee’s Agenda for the 1994 meeting. This withdrawal coincided with the 
view of some delegations that had come to the conclusion that the French proposal 
would not attract the requisite three-fourths majority, and that my analysis would not 
further the acceptance of the alternative being offered by the US and some others: the 
CCAMLR boundary. This latter, when originally adopted for fisheries management, 
under the aegis initially of the Antarctic Treaty, was considered to coincide roughly 
with the pattern of the Antarctic Convergence (AC).  
 
However, in my analysis I gave reasons why the CCAMLR boundary would be 
unsatisfactory, primarily because some baleen whales - especially the sei whale but 
also some fins – were known to feed substantially north of the AC. This was 
particularly the case in the Atlantic east of 60ºW and in the Pacific south of Australia 
and eastward to about 130ºW.  Few data were available in the IWC database or in 
BIWS publications, for these species further eastward. The known distribution 
boundary of feeding baleen whales was evidently closer to the Southern Sub-Tropical 
Convergence (SS-TC) – which in most latitudes is close to the 40ºS parallel – than to 
the AC. 
 
Early in the meeting of the Commission itself it became clear that neither the original 
proposal, nor the “CCAMLR” amendment were likely to gain acceptance – the two 
proposals in fact split the pro-sanctuary countries down the middle. Accordingly it 
was arranged that IFAW would circulate the arguments and a summary of the data in 
the withdrawn paper [“The northern boundary of the proposed Southern Ocean whale 
sanctuary” IFAW Information Note 94/1, 2pp.]  Meanwhile, I had informed the 
Scientific Committee Chairman, by letter of 12 May 1994, of my reasons for agreeing 
formally to withdraw the paper, which had in any case already been seen by most 
IWC delegations. This prior distribution had been made because SC/46/SH 1 offered 
important revisions of certain conclusions I had drawn in an earlier paper, 
IWC/SC/45/Ba 03. 
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Appendix II 
 
1. Historical background 
The first published reference to the need of whales for “sanctuary” was in 1804, by La 
Cépéde (See Appendix III). This was, of course, the period of Arctic whaling, before 
the Antarctic was ‘discovered’. The idea did not re-emerge until over a century later, 
when the spark was fanned in the Antarctic context by José Leon Suárez (1931, see 
below).  It flamed at diplomatic conferences in the late 1930s and in 1946. The flame 
was damped if not extinguished in the late 1950s, then re-ignited in 1979 with the 
designation of the Indian Ocean Sanctuary. 
 
The Diplomatic Conference at which the International Convention for the regulation 
of Whaling (ICRW) was negotiated in 1946 was far sighted in making specific 
provision for the International Whaling Commission to establish “open and closed 
waters, including the designation of sanctuary areas” [Article V.1.(c)]. “Closed 
waters” and “sanctuaries” are not explicitly defined in the Convention, and the 
verbatim records of the 1946 conference give little clue to definition. However, the 
provision for sanctuaries was in fact a carry-over of ideas that emerged in the early 
1930s, especially in relation to pelagic commercial exploitation of baleen whales in 
the Antarctic. This was soon after the “escape” of whaling operations from the 
limitations of land stations on South Georgia, South Shetland and some other sub-
Antarctic islands, first through the commissioning of “floating factories”, and then by 
the invention of the “factory ship” with stern ramp up which slaughtered whales could 
be hauled and aboard which the carcasses could be processed. 
 
The initial impetus to escape was for Norwegian operators to avoid the taxes, licenses 
and other restrictions being imposed by the sovereign states administering the islands, 
principally the UK. This was encouraged, however, by the fact that the availability of 
whales within towing distance of the islands was rapidly diminishing as a 
consequence of local high concentrations of whaling effort. By 1929 the new pelagic 
whaling was circumpolar, although not evenly so, there being a relative concentration 
in the South Atlantic and Western Indian Ocean sectors. This was because the main 
land-bases had been in the South Atlantic so that sector was the first to be explored, 
and because the new pelagic fleets were operating from ports in the North Atlantic. 
Effort expanded to other sectors especially when Japanese and Soviet fleets began to 
operate from ports in the North Pacific (and, in the case of the USSR, from Black Sea 
ports, via the Mediterranean and the Suez Canal into the Indian Ocean, as well as 
from the Barents Sea and the North Western Pacific). The economic, technological, 
biological and legal aspects of this process are summarised in 1Holt, 2001. 
 
By the late 1920s scientists and delegations on the Whaling Committee of the 
International Council for the Exploration of the Sea (ICES) were concerned about the 
                                                           
1  Holt, S. J.,”Sharing the catches of whales in the southern hemisphere”. FAO Fish. 
Tech. Pap. 411:322-73. 2001 [ In  Case studies on the allocation of transferable quota 
rights in fisheries Ed by Shotton, R. 373pp.] and “ICES involvement in whaling and 
whale conservation and implications of IWC actions”. ICES Mar. Sci. Symp. 215: 
464-73, 2002. 
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already noticeable dramatic effects of pelagic whaling on the baleen whale stocks 
which feed in the Antarctic in summer and breed in the “winter” in tropical and sub-
tropical zones of the southern hemisphere. They drew the attention of the League of 
Nations to this and helped the League to instruct a Committee of Experts for the 
Progressive Codification of International law (CEPCIL), which drew up a convention 
that was adopted in Geneva in 1931. The Reporter of the CEPCIL was an Argentine 
lawyer, José Leon Suárez, a man far ahead of his time insofar as the legal principles 
of managing industries based on marine mammals were concerned. Suárez proposed 
the designation of a substantial part of the Southern Ocean as a sanctuary for 
whales, and this proposal found its way into the Geneva report, being the first use of 
that term in international law [sanctuary: a place of safety or of refuge. OED]. 
 
It is clear from Suárez’s report that the intent was the creation of refuges, the idea 
being that whales, when they were in the summer feeding zone, moved longitudinally 
(but undertaking latitudinal migrations in spring and autumn) and that this would have 
some conservation effect complementary to other measures such as limitations on oil 
production, and minimum size limits. The concept was carried through the numerous 
international agreements negotiated in the 1930s, initially by whaling companies and 
ultimately by governments. 
 
Some governments were unsure whether they had the power to designate sanctuaries 
covering the high seas beyond what were then very narrow limits of national 
jurisdictions (territorial waters). Conferences held just before the outbreak of World 
War II recommended that participating governments should seek empowerment, and 
that they came armed with this to the post-war negotiations. As is well known, the 
1946 Convention applies to “all waters in which whaling is prosecuted by factory 
ships, land stations and whale catchers” [ICRW, Article I.2]. This has subsequently 
been interpreted, without challenge, as meaning all marine waters, regardless of 
whether whaling is now carried out in them, and notwithstanding the post-WWII 
extensions of national jurisdictions to 12 nautical miles from shore, and beyond to 
200miles or so (Exclusive Economic Zones – EEZs – as provided in the UN 
Convention on the Law of the Sea, UNCLOS) 
 
The records of the early negotiations give an insight also as to the meaning of “closed 
areas”, as provided in the ICRW.  From an early date pelagic whaling for baleen 
whales was prohibited in the southern hemisphere north of 40ºS latitude, with 
corresponding restraints also in the northern hemisphere. Although it has sometimes 
been thought that this was a conservation measure, protecting the breeding grounds, 
in fact it stemmed from the idea that it was wasteful to kill baleen whales when they 
were thin, having metabolized the sub-cutaneous fat reserves they had accumulated 
during Antarctic feeding. This restriction also had the effect of separating the pelagic 
operations from land-station whaling, some of which was still being prosecuted in the 
sub-tropics and temperate zones. If conservation had been a prime consideration one 
might have expected such prohibitions to be applied also to pelagic sperm whaling, 
since that species also breeds in low latitudes, and does not lose most of its fat when 
in low latitudes; it feeds throughout its migratory range while at least the mature 
males feed in the high latitudes - but the prohibitions were not applied to this species. 
(Pelagic sperm whaling was only conducted on a large scale in the Antarctic after 
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WWII, mainly by Soviet vessels). Sanctuaries, on the other hand, had no other 
purpose than conservation and protection. 
 
2. Diversity of circumstances 
In recent years discussion of the pros and cons of creating marine protected areas has 
been discussed at length in many fora. Particular attention has been paid to the high 
seas, especially because no such provision was included in UNCLOS. The problem 
was examined at the 5th World Parks Congress (WPC5), held in Durban, South 
Africa, in September 2003 under the auspices of the World Conservation Union 
(IUCN)2, and has been raised during the Open-ended Consultative Process on 
Oceans and the Law of the Sea (UNICPOLOS) launched in 1999 by the UN 
General Assembly; at the Global Conference on Oceans, Coasts, and Islands: 
Mobilizing for Implementation of the Commitments made at the 2002 World 
Summit on Sustainable Development (Paris, November 2003) and at the 4th World 
Fisheries Congress 3 (Vancouver, May 2004)4. 
 
Many different terms have come into wide use for labeling a confusing variety of 
types and degrees of “protection”, although sanctuary is practically limited, mainly 
for historical reasons, to the conservation of whales. Among these terms are reserve, 
park and refuge. I do not here attempt to clarify the definitions, but it is appropriate to 
examine the various purposes of protection, and the types of regulation and other 
measures under consideration, especially as these may relate to the powers of the 
IWC. 
 
First, a common purpose, with a long history, is to enhance long-term human profit 
from specific marine resources, and the sustainability of their exploitation, by creating 
refuges, in the broad sense. A rather different purpose is to enhance, maintain or 
restore biological diversity in a region or location. A purpose related to that is to 
protect special features of the environment, such as certain deep ocean trench, hot 
vents and sea-mounts.  
 
As exploitation has intensified, and globalised in recent decades, and more and more 
resources - as stocks - have been depleted or even brought to near extinction, these 
purposes are increasingly regarded as merging to become two sides of the same coin. 
Furthermore, while in most cases efforts are focused mainly on limiting the area of 
exploitation (fishing or whaling), other human uses of ocean space, and impacts on 
that space – for example surface shipping, drilling of wells and dredging, pollution of 
various kinds, run-off from land, even human-induced change in the atmospheric and 
oceanic climate – it is realized that the proper regulation of exploitation will not in 
itself ensure future productivity. In this matter international legal instruments lag far 
behind the new management needs, since the regulation of different uses, where it 
exists, is generally dispersed among several specialized authorities. This is, of course, 
a limitation of the present capacity of the IWC itself to take full responsibility for the 
                                                           
2  The Congress had before it a draft Ten-Year Strategy to Promote the Development of a Global 
Representative System of High Seas marine Protected Areas, and a draft recommendation 5.23 entitled 
Protecting marine Biodiversity and Ecosystem Processes Through Marine Protected Areas Beyond 
national Jurisdiction. 
3  Especially session on Management measures for reconciling fisheries with conservation 
4  The relevant outcomes of these three major conferences, and of other minor preparatory meetings 
and activities will be presented in a later version of this paper. 
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conservation of whales; it can at best draw the attention of other competent agencies 
(such as, for example, IMO, FAO, UNEP) to identified needs for actions additional to 
placing restraints on whaling. 
 
Restraints on fishing/whaling have quite different functions in various circumstances. 
Most commonly, where reserves are established in coastal areas, fishing of all or a 
selection of types may be prohibited in order to protect other uses of that space, such 
as tourism or scientific research. In some situations the need may be to protect 
particular “favoured” uses; in other cases protected areas may be a means of 
facilitating the coexistence of different uses – such as tourism, sport and/or 
commercial production. But there is now, among scientists and managers concerned 
with sustainability of fisheries, growing interest in closing, indefinitely, large areas 
which are nevertheless only part of the range of particular stocks. This latter interest 
has given rise to important advances in the dynamic modeling of populations. 
 
The prohibition of fishing/whaling in certain critical areas within the total range, 
mostly connected with reproduction – for example spawning grounds,  “nurseries”, 
calving areas – has a long history.  But, alternatively, there are situations in which the 
entire ranges of selected populations are put “out of bounds” to fishing/whaling, while 
other populations, elsewhere, of the same or closely related species may be open to 
exploitation. This can be regarded as a safety measure, or as protective of the genetic 
diversity of the species, or as fulfilling a mixture of purposes. Similarly selective 
measures may aim at the restoration of depleted or damaged biological systems. In all 
these discussions the term “exploitation” is usually implying killing the animals and 
extracting commodities from them, but increasingly it may be applied to non-lethal or 
unobtrusive “use”, such a ecotourism, which can, in certain circumstances, adversely 
affect the resource it uses, and becomes thereby a candidate for regulation or, at least, 
a subject for precautionary guidelines. .  
 
3 The IWC Experience   
3.1 The Sanctuary 
From the 1946/47 Antarctic season pelagic catching of baleen whales was prohibited 
in the Pacific sector south of 40 ºS. from 70 º W westward to 160 ºW.; this continued 
a provision from the pre-war diplomatic negotiations of 1937. This sector, designated 
at the time as The Sanctuary, was re-opened to pelagic baleen whaling from the 
1955/56 season, initially temporarily but eventually for an indefinite period. 
“Originally, the Sanctuary was thought to provide a haven for whales, but it was at 
the same time believed – by whaling companies – that there were in any case few 
whales to be found there. In fact, those few expeditions that tried operating there, 
from 1956/57 on – notably the British company, Christian Salvesen – obtained high 
catch rates, and in one open season 40% of the entire Antarctic catch was taken within 
it. The opening of the Sanctuary was decided against scientific advice in the forlorn 
hope of spreading the whaling effort more widely and thus partially relieving the 
more intensely exploited sectors” in the Indian Ocean and South Atlantic. (Holt, 
2001) 
 
The choice of location had an important historical aspect. From the beginning of 
Antarctic whaling the UK and Norway were in strong competition with each other but 
at the same time acted together to try to prevent other nations from participating or 
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increasing their small existing operations. Before and during the First World War the 
whale oil was used mainly for production of glycerin as the main component of high 
explosives; this trade nearly brought the UK and Norway to war with each other. 
 
The pelagic whaling industry was dominated in the 1930s by Norway and the UK 
(and the British Empire, which meant South Africa), with the involvement of 
Germany from mid-decade. Thus the entry to the Antarctic waters was via the 
Atlantic, from bases in western Europe; the more distant Pacific sector was of less 
interest than the western South Atlantic and the Antarctic Peninsula and associated 
sub-Antarctic islands. Japan’s entry also began in the middle of the decade, mainly 
for the production of whale oil that was traded for fuel oil to prime its military 
machine.  After the Second World War the two major countries blocked the re-entry 
of Germany, but could not prevent the USA from facilitating the re-entry of Japan, 
this time with a focus on supplies of meat for human consumption. Japan was not, 
however, present at the negotiations just before the end of the war and immediately 
after it, and it is clear that its interests in the closer Pacific sector were not taken into 
account in the decisions made there, including the formalisation of The Sanctuary. 
 
The Soviet Union’s entry to Antarctic pelagic whaling began in the 1946/47 season, 
using a factory ship taken from Germany. This was based in the Black Sea and thus 
could enter the Antarctic Indian Ocean sector via the Suez canal or the South Atlantic 
sector via Gibraltar. In 1954 a proposal was discussed in the IWC’s Scientific Sub-
Committee to open The Sanctuary to baleen whaling, with the additional idea that the 
Commission should be advised to close some other sector. The proposal was not 
pursued because a majority of scientists thought it would not be acceptable to the 
Commission. Alone among the scientists, those from the USSR strongly opposed this 
proposal on the grounds that it lacked scientific substantiation. By 1955, however, the 
scientists were proposing that The Sanctuary should be opened for three years and 
then closed again. The Commission adopted this idea but the second part of it was not 
liked by Japan. In 1957 it was decided to keep The Sanctuary open for another year. 
In 1958 another proposal to keep The Sanctuary open for an additional year failed, so 
it was closed again for the 1958/59 season. In 1962 it was finally decided to keep The 
Sanctuary open indefinitely “until the Commission should decide otherwise”. Thus 
died the first IWC sanctuary. 
 
The sequence of dates should be noted. The first of three new Soviet factories, the 
Sovetskaya Ukraina, based in the Black Sea, and therefore with relatively easy access 
to the Indian and Atlantic Oceans, began operations in the 1959/60 season. The 
second and third factories, beginning operations in 1960/61 and 1961/62, were based 
in Far Eastern ports and thus had direct access to the Pacific sector. In this period, 
with an increase also in the number of Japanese factories the centre of interest in the 
Antarctic whaling was shifting to the Pacific. Also, in 1958 negotiations began 
towards an agreement on sharing the allowed catches among the five participating 
nations. Although such a system did not come into effect until 1962, at a time when 
catch limits began to be drastically reduced, towards – it was hoped – sustainability, it 
now seems clear that the pressure to abolish The Sanctuary was indeed to facilitate a 
geographical spread of the whaling effort (though not for the reason naïve scientists 
thought) but rather to cut operational costs and facilitate other “re-arrangements”.  
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3.2 The Indian Ocean (IOS) 
Article V.1 (c) of the ICRW then remained dormant until 1979, when the Republic of 
Seychelles proposed that the entire Indian Ocean, down to the Antarctic ice edge, 
should be designated as a sanctuary. Its purpose was twofold. First, to ensure that the 
populations of all the baleen whales and the sperm whale, that bred in that ocean and 
fed to the south of it were fully protected.  It was well understood, from past tagging 
experiments, that some whales that bred in adjacent ocean regions sometimes moved 
to feed in the Indian Ocean sector, and also that some whales that bred in the Indian 
Ocean sometimes moved into adjacent sector during the summer feeding season. 
These movements, however, were relatively few and it therefore seemed reasonable 
and practical to take management action as if there was no inter-sectorial movement. 
(This decision was complicated by the fact that the IWC’s sub-divisions of the 
southern hemisphere with respect to both baleen and sperm whales did not coincide 
with the geographical or even the oceanographic ocean boundaries. In theory the IWC 
sectors, which were used virtually merely as statistical areas, were based on presumed 
population boundaries, but there was little scientific support for those lines.) 
This sector would thus serve as a buffer against further mismanagement of whaling 
elsewhere in the southern hemisphere. Second, to bring a halt to the unregulated 
taking of sperm whales in the warm and temperate waters by pelagic expeditions. On 
their ways to and from the Antarctic; these were, of course, the Soviet fleets, whose 
gunners were also known to use the southward voyage to “get their eyes in” by 
shooting at practically anything large that moved. There was in fact a special reason 
for this: these expeditions had unusually large numbers of catcher boats associated 
with each factory ship. This was, at least partially, to train gunners for the steady 
expansion of the fleet and to seek self-sufficiency, which in this case meant freedom 
from reliance on skilled Norwegians.  (None of this was known at the time to the 
Committee of Three scientists who, in their efforts to make assessments of the 
Antarctic baleen whales, were confronted with large, puzzling differences between 
the catch rates of the Soviets and those of the other pelagic whaling countries.) 
 
The sperm whales had visibly diminished greatly in number through the lifetime of 
the President of the Republic of Seychelles. Simultaneously with the proposal to IWC 
the Government had taken advantage of its newly acquired 200-mile wide Exclusive 
Economic Zone (EEZ) to declare the vast area of waters now under its own 
jurisdiction as a protected area for cetaceans. A decisive feature of the Seychelles’ 
campaign was to convene a conference, with help from WWF, to secure support for 
the sanctuary proposal from as many as possible of the Indian Ocean coastal states, 
nearly all of which were so-called “developing countries”. This was successful and 
also led quickly to several of them – Oman, Kenya, Egypt and Mauritius joining the 
IWC in order to express in a global forum their interest in marine conservation at the 
regional level Three of these have since left the IWC for financial reasons; the very 
high membership costs are not justified, for poor countries, by the benefits received. 
 
The original proposal was unsuccessful; it soon became clear that it would not attract 
the necessary three-fourths majority of votes, at least not at the 1979 meeting. As a 
compromise, in order not to lose the initiative, it was agreed that the southern 
boundary should be set at 55 ºS.; this would allow pelagic minke whaling to continue 
in high latitudes (by then the other baleen species were all classed as Protection 
Stocks with zero catch limits under the NMP. The amended proposal attracted a 
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consensus, with no subsequent objections. But, apart from not protecting the minke 
whales, as intended, it also left vulnerable the large male sperm whales that fed in the 
Antarctic waters (The smaller females do not generally migrate so far south) 
 
In 1979, the Seychelles Initiative, as it was called, also included a proposal for a 
three-year global moratorium on sperm whaling, both pelagic and from land stations. 
This failed but the Government continued to pursue it, in cooperation with some other 
nations, with success finally in 1981. The aim of protecting the Indian Ocean minke 
whales was not achieved until the Southern Ocean sanctuary was created in 
1994.following the initiative of the Government of France (France, as technically an 
Indian Ocean coastal state, and having a historically close relationship with 
Seychelles, had been very helpful in connection with the IOS proposal)    
 
The IOS is of indefinite duration, i.e. it continues unless it is abolished by a contrary 
three-fourths vote in the IWC. It has been “reviewed” at intervals on several 
occasions since its creation, most recently in 2002. The IWC has, however, paid little 
attention to its “management”, unfortunately, although there have been two scientific 
meetings to consider research programmes. A Seychelles suggestion for the 
establishment of an Indian Ocean Sanctuary Sub-Committee of interested Member 
Governments to look at management and related issues “died”. One reason was the 
fear of some governments that this might be seen as a step towards an unwelcome 
regionalisation of the Commission. 
 
3.3 Other places 
In 1981 Jamaica and St Lucia jointly proposed the designation of the Northwest 
Atlantic as a sanctuary. This was not voted upon and the proposal lapsed after 1982. 
 
In August 1991 a meeting of Experts was convened by UNEP in Calabria, Italy, to 
consider ways of protecting cetaceans in the Mediterranean Sea. The Action Plan that 
emerged from this included the statement “Effective and durable cetacean protection 
in the Mediterranean Sea Area implies the co-operation with existing programmes 
and plans. Furthermore, considering the relevant work carried out within the 
framework of the IWC, the Contracting Parties agree to address and appeal to the 
IWC to designate the Mediterranean Sea as a whale sanctuary”. The reference here to 
“contracting parties” is to the Barcelona Convention for the Protection of the 
Mediterranean Sea Against Pollution and its related protocols that concern the 
protection of endangered species, and which include almost all Mediterranean and 
Black Sea coastal states. A particular reason for choosing the IWC route was that, like 
the Southern Ocean, the Mediterranean itself (though not the Black Sea) is almost all 
high seas, and there is no doubt about the specific authority given the IWC under the 
ICRW to enact measures applying to the high seas. 
 
Implementation of this proposal required, in practice, that it be put formally to the 
IWC by one of more of the Mediterranean Members (France, Spain, Monaco, Egypt 
and, later, Italy). This did not happen because France had announced its Southern 
Ocean sanctuary proposal and it was thought that it would be diplomatically difficult 
to pursue two sanctuary proposals simultaneously, in what was then becoming a 
rather hostile forum, and the SOWS had higher priority in terms of practical whale 
protection. It also becoming evident that the national composition of the IWC was 
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moving away from a firm conservation commitment and that it would therefore be 
difficult to secure the requisite three-fourths majority vote for the Mediterranean. 
 
Subsequently, the Governments of France, Italy and Monaco have agreed on the 
creation of a trilateral sanctuary for cetaceans in the Ligurian Sea (i.e. south of Genoa, 
between the coasts of Corsica and the Italian mainland) where a high proportion of 
the whales living in the Mediterranean congregate. Although that area is also to a 
significant extent technically high seas, the governments involved have defended their 
rights to exercise some control over the offshore area insofar as the conservation of 
cetaceans is concerned. 
 
Meanwhile the cause of cetacean protection in this region was moving ahead with the 
negotiation of an Agreement on the Conservation of the Cetaceans of the Black and 
Mediterranean Seas (ACCOBAMS), under the “umbrella” Convention on Migratory 
Species (CMS). This agreement is now in force and offers total protection, without 
the impediment of the IWC’s inability to resolve the question of what cetaceans are 
“whales”, and without having to face the objections of a few non-Mediterranean 
States. 
 
Every year since 1999 Brazil and its associates have presented proposals to the IWC 
for the creation of a whale sanctuary in the South Atlantic, and Australia, New 
Zealand and their associates have similarly proposed a South Pacific Sanctuary, both 
of these being contiguous with the relevant stretches of the northern boundary of the 
SOWS. If adopted these, with the IOS and the SOWS would offer long-term 
protection to almost all southern hemisphere whale populations, at least of species for 
which IWC claims legal regulatory competence. These proposals have secured simple 
majority votes but failed so far to attract three-fourths majorities. 
 
After the successful creation of the IOS the IWC set up an ad hoc sub-Committee to 
draw up criteria to be used in consideration of any future sanctuary proposals. A set of 
criteria was drafted and agreed in committee but never adopted by the Commission. 
More recently the Commission has provided provisional guidelines to the Scientific 
Committee that it should follow in consideration of any sanctuary proposals that the 
Commission might forward to it for comment on scientific aspects. These guidelines 
are now being tested; and were first followed in the review of the IOS carried out in 
2002. . 
 
 

Appendix III 
 

As “ a demonstration of France’s historical interest both for whales and the Antarctic” 
the French Commissioner quoted, at the 1993 IWC meeting, the following words (in 
English translation) by “the grandfather of cetacean scientists”, Compte Bernard-
Germain de la Cépéde, from Histoire Naturelle des cétacés, 1804: 
 
Man, attracted by the treasure that the victory over the whales might afford 
him, has troubled the peace of their immense solitary abodes, violated their 
refuges, sacrificed all those which the icy, unapproachable polar desert could not 
screen from his blows; and the war he has made on them has been especially 
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cruel because he has seen that it is large catches that makes his commerce 
prosperous, his industry vital, his sailors numerous, his navigators daring, his 
pilots experienced, his navies strong and his power great. 
 
Thus it is that these giants among giants have fallen beneath his arms; and 
because his genius is immortal and his science imperishable, because he has been 
able to multiply without limit the imaginings of his mind, they will not cease to 
be the victims of his interest until they have ceased to exist. In vain do they flee 
before him; his art will transport him to the extremity of the earth; they will find 
no sanctuary except in nothingness. 
 
“One hundred and ninety years later”, continued the French Commissioner, “the 
prophecy of La Cépéde was on the way to being realized. But it is up to us now to 
create the true sanctuary, located at ‘the extremity of the earth’.” 
 
 
 
 
 


